Can a section 215 notice be used to effect improvements that go beyond strict maintenance? (High Court)
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In Berg v Salford City Council [2013] EWHC 2599 (Admin), the High Court considered whether section 215 notices were limited to works of strict maintenance and how the amenity of an area should be interpreted.

Practical Law Property
The High Court has held that local planning authorities (LPAs) may require improvements that go beyond strict maintenance in notices served under section 215 of the Town and Country Planning Act 1990 ... 
The High Court has held that local planning authorities (LPAs) may require improvements that go beyond strict maintenance in notices served under section 215 of the Town and Country Planning Act 1990. Section 215 itself does not mention "maintenance" but focuses on whether the amenity of part of the LPA's area is being adversely affected by the condition of the land. The terms of the statute do not require consideration of whether or not works amounted to "maintenance" or "improvement". 

This decision will be welcomed by local authorities seeking to use section 215 notices as part of their strategy to improve and regenerate depressed areas. (Berg v Salford City Council [2013] EWHC 2599.)

Background

A local planning authority (LPA) may serve a section 215 notice where the condition of land or buildings adversely affects the amenity of an area. The section 215 notice requires the owner or occupier of the land to clean up the land or deal with the poor state of a building (section 215, Town and Country Planning Act 1990) (TCPA 1990). It can require a wide range of works to be carried out including:

· Planting.

· Clearance.

· Demolition. 

· Re-building. 

· External repairs.

There is a right of appeal to the Magistrates' Court against a section 215 notice. One of the grounds for appeal is that the requirements of the notice exceed what is necessary for preventing the condition of the land from adversely affecting the amenity of the area (section 217, TCPA 1990).

Facts

Mr B owned commercial premises on a main road, situated between a fast food takeaway and a taxi office. The street scene in the area was generally poor and the LPA engaged consultants to outline a course of action to be taken in relation to a number of properties. Mr B's property was one identified as having an adverse impact on the general area and neighbouring properties, although there was no record of any complaints from the public.

The LPA served a section 215 notice on Mr B requiring several categories of work to be done, including:

· Replacing the existing window boarding with a single replacement board.

· Cleaning and preparing exterior woodwork, removing all advertisements and replacing rotten timber with replacement woodwork, in a manner appropriate to the property and surrounding area.

· Painting the window boarding.

Mr B appealed to the Magistrates' Court against the section 215 notice. At the court hearing, the LPA withdrew two of the other categories of work from the section 215 notice. The Magistrates' Court dismissed Mr B's appeal. Mr B appealed to the Crown Court which also dismissed his appeal. Mr B appealed to the High Court by way of case stated. 

The High Court's opinion was sought on eight questions.

Decision

The High Court dismissed the appeal and answered the following questions:

· Can a section 215 notice be used to effect improvements that go beyond literal maintenance, such as compelling the replacement of three pieces of painted hoarding with a single larger piece, or requiring painting, where there was no ongoing or current maintenance issue? 
Yes. The Crown Court was right to say that it was impossible to differentiate between repair and improvement on many occasions and that inevitably repair was likely to lead to improvement.

Section 215 itself did not mention "maintenance". It focused on the amenity of part of the LPA's area being adversely affected by "the condition of land". Section 215 required the notice to specify the steps to be taken for remedying the condition of the land and section 217 limited those steps to what was necessary. The terms of the statute did not require consideration of whether or not this step amounted to "maintenance" or "improvement". 

Although section 215 was headed "Power to require proper maintenance of land", the function of a section heading was merely a brief, and possibly inaccurate, guide to the content of the section.

· How should the amenity of an area or part of an area be interpreted? In particular:
· Must a property be clearly distinguishable from other properties in the area in relation to disamenity? No.

· Should amenity of the area in this context refer not just to the immediately neighbouring premises but to the whole neighbourhood? Yes.

· Can visual features difficult to see from more than one metre away form part of a visual disamenity? Yes.

· Can arrangements (for example, boarding) used by the LPA in managing its own properties reasonably constitute a disamenity in another area? Yes.

The Best Practice Guidance (www.practicallaw.com/7-384-6309) provided the most appropriate interpretation of "amenity of the area". It was a matter of fact and degree and common sense. Each case was different and what would not be considered amenity in one part of a LPA's area might be in another. The LPA had to consider the condition of the site, the impact on the surrounding area and the scope of its powers in tackling the problem.

Whether visual features, difficult to see from more than one metre away, would form a visual disamenity depended on the location of the property. Mr B's property was on a busy road and the public frequently walked past it on the pavement. The state of the property need not be clearly distinguishable from other properties in the area in relation to disamenity. To say that the whole area was in a poor and depressed state, so that action could not be taken against a property of particular concern, would stifle all purpose to the legislation.

· Does the condition of the premises need to actually interfere with the amenity of others or is it sufficient for visual disamenity to be established?
No, the condition of the premises does not need to actually interfere with the amenity of others. The Crown Court was correct to conclude that the absence of complaints from the public was not determinative. It was sufficient for visual disamenity to be established in order for a section 215 notice to be issued. It was a question of fact in each case as to whether the condition of a property adversely affected the amenity of an area so as to warrant the issue of a notice.

· When was the proper time to consider the appropriateness of a section 215 notice?
· The relevant date, for considering whether the LPA was correct in its decision to issue and serve the notice, was the date of service.

· The proper time, for consideration of the appropriateness of the works required by the section 215 notice, was the date of delivery of the court's judgment.

· If there was a change in the position between the date of issue of the notice and the date of the court order, there might be costs implications but this would depend on the facts of the individual case.
· Is a requirement to do works in a manner appropriate to the property and the surrounding area sufficiently clear and unambiguous (particularly in an area with no regularity of building footage) for it to be incorporated into a court order, breach of which would be a criminal offence? 
Yes. It was sufficiently clear to require a property to be suitable to a surrounding area, even if that area contained a number of different types of premises. It was a matter of applying common sense. The condition was not unclear, imprecise or ambiguous.

· Some of the rotten woodwork may be shared with the adjoining property. Can a third party's rights be extinguished without the opportunity to be heard by a judge? 
The Crown Court was entitled to take the view, on the evidence, that if the frontage did cross over a borderline, it did so to a minimum degree and it did not make the condition unlawful. There was in fact no finding by the Crown Court that the third party's rights were extinguished.

· Should the notice be quashed on the basis of material error given that the notice had been altered? 

No. The notice should not have been quashed on the basis of material error or defect. Mr B made no objection to the withdrawal of the two categories of work at the hearing and if he had, the LPA could have served a fresh notice or the Court could have made an order amending the notice.

· Given the maximum level of fine and cost of the works, was the award of costs against Mr B disproportionate? 
No. The principles relating to costs orders were well-established. In making a costs order a court had wide discretion and would take into account the means of the parties.

Comment

This decision will be welcomed by local authorities seeking to use section 215 notices as part of their strategy to improve and regenerate depressed areas. There is no need to consider whether works constitute maintenance or improvement when deciding whether to issue a notice.

Property owners may be concerned that there is no limit on the improvements that LPAs may require as a result of this decision. The court considered that the right of appeal under section 217 would limit the works that can be required: they must not exceed what is necessary. However, this ultimately will be a question of fact and degree and will depend on the view of the court in each case.
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